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• Explore the provisions of the EPA model form 
Remedial Design/Remedial Action Consent Decree 
(RD/RA CD)

• Analyze what we are agreeing to when we sign one

• Discuss alternatives

Purposes of Presentation
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• The model form RD/RA Consent Decree contains 
numerous provisions not required by law, and it 
requires agreement to waive numerous rights and 
defenses.  

• Your client’s signature on a model form CD evidences 
its voluntary agreement to this.

Proposition for your Consideration:
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Have you ever read towards the end of a contract 
where there seems like a lot of stuff that doesn’t 
have to do with what the contract is all about, but 
that the lawyers think should be there? Sometimes 
people call it “boilerplate.” Some people might 
think it is useless or standard wording. The model 
form RD/RA Consent Decree is ALL boilerplate. It’s 
a form. But if you sign a model form RD/RA, you 
are agreeing to every word.

Worrisome Provisions in 
Model Form RD/RA CD
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• Decree = official order issued by a legal authority

• Consent = voluntary agreement to the proposals or 
desires of another.

• One should voluntarily agree to a “good” deal, right?

• What is your client agreeing to when it signs a model 
form RD/RA Consent Decree?  Are those terms good 
for your client?

What is a Consent Decree?
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• Ancient history…we used to “negotiate” consent decrees 
with EPA

• First model form RD/RA appeared in 1991

– Efficiency….standardize terms

– Consistency….uniform provisions across EPA Regions

• Last few RD/RA Consent Decrees I negotiated, EPA insisted 
on using model form provisions

• Revised frequently; last update to the model was in April of 
this year

Brief Model Form History
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• Reasons to execute consent decree settlements with 
EPA:

Covenant Not to Sue
Contribution Protection
Goodwill, Good Corporate Citizen, Public Opinion?
Finality?
Avoid a Unilateral Order?
Avoid litigation?
All the cool kids are doing it…It’s just the next step?

Why, oh Why?
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• Covenant not to sue 

• Contribution Protection

Let’s discuss them first….

The Two Biggies:
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• Analyze value to your client
• Why would the EPA sue in any event??!!  You will have 

agreed to do all the work and reimburse EPA all of its 
costs already!

• Section V., par. 6.a.
– You “shall finance and perform the Work”
– You “shall pay the United States for its response costs”

• Plus, you AGREE to take on these obligations jointly and 
severally!
– Section V., par. 6.b.

• Your obligations under the CD are “joint and 
several”

Covenant Not to Sue
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Covenant Not to Sue
(cont.)
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• So, the United States agrees not to sue you if you do all the 
work and pay all the response costs

• However, it DOES reserve the right to sue you for matters 
not expressly included in its covenants (NRDs), in the event 
it learns something it did not know when the ROD was 
entered (PFAS), or it determines the RA is not protective 
(emerging chemicals)

• You agree not to sue the United States for the Work, past 
response costs or future response costs

• You agree to waive claims against de minimis parties, de 
micromis parties and small-volume MSW parties



• Analyze value to your client
– Who has resolved your share of liability for the Work which is the 

subject of the proposed CD? They would be the only ones who 
HAVE a contribution action against you!

• Limited to “matters addressed” in the CD

• There is no such thing as ‘cost recovery protection’
– Party incurs costs of cleanup as opposed to settling with EPA 

(Atlantic Research)
– Key Tronic costs

Contribution Protection
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• How’s that working out for you?  Examples….

• ARARs, performance standards, remedial action 
objectives are already established in the ROD

• Roadmap for performance already established in the 
NCP

Goodwill…as a Strategy or 
Reason to Sign
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• Modification of SOW

– Comply

– Dispute Resolution

• Emergency Response

• Reservation of Rights

– PFAS/PFOA; 1,4 dioxane; new lab sampling capabilities … 
1,2,3 TCP

– Matters ‘not addressed’ in CD

• Remedial Action not effective

Finality? I think not
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Following are a few …

Continued Review of Specific 
Provisions of Model Form RD/RA CD
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You are agreeing and admitting that:

• The CD was negotiated in good faith

– The CD is

• Fair

• Reasonable

• In the public interest

Admissions against Interest
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• You agree to “bind” your successors and assigns by the 
CD

• Scenario:  

– Subsidiary signs model form CD

– That subsidiary is no longer useful and gets rolled 
up into its parent or a holding company with much 
greater assets

– You have bound that parent to obligations of CD

Parties Bound
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• Agree to do 100% of the Work

• Agree to pay EPA all of its response costs

• Agree to joint and several responsibility for these 
obligations

• YOU MUST BE GETTING SOMETHING EXTREMELY 
VALUABLE IN RETURN!

Commitments/Obligations
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• You agree to do the RD/RA in accordance with the SOW.
• Can you achieve the performance standards and remedial 

action objectives set out in the ROD?  If not, why would you 
agree to do so?

• The NCP addresses technical impracticability; the CD does not.
• You agree to perform operation, maintenance and monitoring of 

remedy in accordance with:
– SOW
– Deliverables

• Approved by EPA
• Conditionally approved by EPA
• Modified by EPA

Agreement re: Performance
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• You agree to use “best efforts” to obtain:
– access agreements to allow access to EPA at all reasonable 

times AND
– to refrain from a use which impedes implementation of the 

remedy; 
– Try to negotiate institutional controls required by EPA

• Best efforts = hiring professionals to assist in accomplishing 
these goals, and paying reasonable sums to assure access 
and use restrictions

Access 
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• You agree to provide EPA financial assurance to 
ensure completion of the WORK
– Surety Bond
– Irrevocable Letter of Credit
– Trust Fund
– Insurance Policy
– Financial Test

• No authority for this other than for owners/operators
• No industries currently regulated under this provision in 

CERCLA

Financial Assurance
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• You agree to indemnify the United States from any 
claims or causes of action because of you or your 
contractors’ negligent or other wrongful acts

• Must pay U.S. all costs it incurs, not limited to 
attorneys’ fees and other litigation expenses

• You also waive and covenant not to sue the U.S. for 
any claims related to construction delays

Indemnification of the United States
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• The insurance you and your contractors maintain, must 
also name the United States as an additional insured

• Resubmit each year

Want to buy the U.S. some Insurance? 
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• Cannot dispute any ROD provision

• If dispute is not resolved through informal negotiations, 
the Director of Waste Management Division of the 
relevant EPA Region will issue the final administrative 
decision resolving the dispute

• May seek judicial review

Dispute Resolution 
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• You agree in advance as to what penalty you will pay if 
you miss a deadline or EPA decides you have failed to 
comply with the CD

• This remains one of the few Sections subject to 
negotiation, but only as to the amount of the various 
penalties

• If EPA takes over, the agreed-to penalty is usually quite 
large

Stipulate to Penalties 
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• EPA may notify settling parties if it decides to modify 
the SOW

• Settling parties may agree or invoke dispute resolution

• The modifications shall be incorporated and 
enforceable under the CD

• Nothing precludes EPA from requiring further response 
actions

• EPA disclaims that compliance with the work required 
will meet Performance Standards

EPA Modifications of SOW
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• You will conduct studies and investigations in support 
of EPA’s 5 Year Reviews

• EPA may select further response actions

• EPA may require you to perform further response 
actions if they meet the reopener provisions in the 
Reservation of Rights

Remedy Review and 
Further Response Actions
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Not ALL Bad…
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• Settling parties are afforded all the protections of 
CERCLA Section 113(f)(2) for “matters addressed” in 
the CD

• The CD also provides that the Court finds this is a 
judicially-approved settlement

– Let’s you set up a QSF

– Begins the SOL for contribution action against 
others

Contribution Protection Benefits

28



• Requires court’s approval for major modifications

• Non-material modifications require both  EPA’s and 
your approval, so that is a good thing!

Modification to CD and SOW
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The activities conducted under the CD are 
deemed to be consistent with the NCP.

List of Other Good Things 
about Signing
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What Options do You Have? 

1. Unilateral Order.  You might consider requesting one.

• Pursuant to Section 106 of CERCLA, if the EPA 
determines there may be an imminent and 
substantial endangerment to public health or 
welfare or the environment because of an actual or 
threatened release of hazardous substances, the 
Attorney General may secure such relief as may be 
necessary to abate such danger or threat.  It may 
do so by issuing an Order to perform response 
actions.



• Same remedy…already selected in ROD, same ARARs, same 
RAOs

• Same opportunity to confer with EPA, negotiate SOW
• Terms are preferable
• Challenge EPA overreach instead of agreeing to it
• Response action deemed consistent with the NCP
• Sets up contribution action 
• Worried about draconian fines/penalties? Why? Only kick in if 

you, without sufficient cause, refuse to perform under the Order
• Gives you options:

– Comply, then possible contribution action against others
– Comply, then seek reimbursement from Fund
– Do not comply, sufficient cause defense 

Avoid Unilateral Order?  Why?
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2. 106 lawsuit seeking a mandatory injunction.

– I have never seen EPA use this provision before

– EPA can seek to have a court require a party to take a 
response action

– Any defendant could agree to undertake the work

– Any party who is sued by EPA has all available defenses

– Any party found liable and responsible for doing the 
work, may seek contribution from other PRPs

What Options do You Have?
Mandatory Injunction
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3. Defend cost recovery action

• Does not have to be protracted or expensive

• Settle for amount demanded

• Make an Offer of Judgment

• File own contribution action seeking equity or fourth 
party action seeking recovery of costs.

What Options do You Have? 
(cont.)
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Yes.

• You represent smaller party (per allocation), and other larger, 
financially-viable parties are around to take the J&S risk.

• If EPA is settling with others and leaving a substantial amount of 
past costs or WORK unsettled for which you may have liability.  
Fact intensive analysis required. Cost/benefit…

• If EPA is willing to forgo substantial past costs and you are 
confident you can meet Performance Standards during a 
reasonable time and at reasonable costs.

• Otherwise, consider respectfully declining the opportunity.

Are there occasions to consider 
settling using the model form CD?
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• A CD is an agreement which creates obligations

• You may wish to advise your client to execute one if it 
benefits it somehow

• A model form CD contains numerous requirements not 
found in the law or regulations (overreaching) 

• A CD is not your only option

• A Unilateral Order under 106 will address the exact same 
response efforts and cleanup standards

• Litigation may be preferable

• Please at least think about it!

In Summation:
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THANK YOU!


	TO SIGN OR DECLINE . . .�Model Form Consent Decrees for �Remedial Design/Remedial Action
	Purposes of Presentation
	Proposition for your Consideration:
	Worrisome Provisions in Model Form RD/RA CD
	What is a Consent Decree?
	Brief Model Form History
	Why, oh Why?
	The Two Biggies:
	Covenant Not to Sue
	Covenant Not to Sue
	Contribution Protection
	Goodwill…as a Strategy or Reason to Sign
	Finality? I think not
	Continued Review of Specific Provisions of Model Form RD/RA CD
	Admissions against Interest
	Parties Bound
	Commitments/Obligations
	Agreement re: Performance�
	Access 
	Financial Assurance
	Indemnification of the United States
	Want to buy the U.S. some Insurance? 
	Dispute Resolution 
	Stipulate to Penalties 
	EPA Modifications of SOW
	Remedy Review and Further Response Actions
	Not ALL Bad…
	Contribution Protection Benefits
	Modification to CD and SOW
	List of Other Good Things about Signing
	What Options do You Have? 
	Avoid Unilateral Order?  Why?
	What Options do You Have?
	What Options do You Have? 
	Are there occasions to consider settling using the model form CD?
	In Summation:
	Slide Number 37

